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SAFETY

OSHA does not have a specific standard to cover every possible hazard
in every workplace, so to make sure everything is covered, it includes
a catch-all General Duty Clause. Make sure you know what it means.

What OSHA’s General Duty

Clause means

for your funeral home, cemetery or crematory

ith the current administration focused on
Wmore OSHA inspections and enforce-

ment of safer workplaces, it is a good
time to review your safety program and ensure that
itisiron-clad.

The Occupational Health and Safety
Administration has recently published a new “Field
Operations Manual” which tells OSHA officials
how to conduct inspections and set fines. This man-
ual aso clarifies the General Duty Clause, which is
the catch-all for safety issues in the workplace not
covered by specific standards.

What is the OSHA General Duty Clause?
Section 5(a)(1) of the OSH Act is also known as
the General Duty Clause. It states that “ Each
employer shall furnish to each of his employees
employment and a place of employment which are
free from recognized hazards that are causing or
are likely to cause death or serious physical harm to
his employees.”

The General Duty Clause is used only where
there is no standard that applies to the particular
hazard and in situations where a recognized hazard
is created in whole or in part by conditions not cov-
ered by a standard. Only hazards presenting serious
physical harm or death may be cited under the
General Duty Clause.

In general, Review Commission and court prece-
dent have established that the following elements
are necessary to prove aviolation of the General
Duty Clause:

» The employer failed to keep the workplace
free of a hazard to which employees were exposed;

» The hazard was recognized or reasonably fore-
Seeable;

» The hazard was causing or was likely to cause
death or serious physical harm; and

» There was afeasible and useful method to
correct the hazard.

How often is the General Duty Clause used to
cite employers? Actually, quite often. The General
Duty Clause ranked seventh highest in OSHA
penalty fees for 2008. One of the most significant

parts of OSHA's newly revised “Field Operations
Manual” is the clarification it provides on what
makes a hazard “recognized.”

Let's review what the General Duty Clause
means to you as an employer.

Hazard recognition

The hazard must be recognizable based on employ-
er recognition, industry recognition, or “common-
sense” recognition.

Employer recognition. A recognized hazard can
be based on employer awareness. Employer aware-
ness may be demonstrated by review of company
memorandums, written or oral statements, safety
work rules that specifically identify a hazard, oper-
ations manuals, standard operating procedures and
collective bargaining agreements.

In addition, prior accidents/incidents, near miss-
es known to the employer, injury and illness
reports, or workers compensation data may also
show an employer knew of a hazard.

Employee complaints or grievances and safety
committee reports to supervisory personnel may
also establish recognition of the hazard.

An employer’s own corrective actions may serve
as the basis for establishing recognition if the cor-
rective action did not afford employees effective
protection.

Industry recognition. A hazard is recognized if
your industry is aware of its existence. Industry rec-
ognized hazards can be:

» Statements by safety or health expertsin your
industry.

* Implementation of abatement methods to deal
with the particular hazard by other members of
your industry.

* Manufacturers’ warnings on equipment or in
literature that are relevant to the hazard.

* Studies conducted by your industry that
demonstrate awareness of the hazard.

» Government and insurance studies, where the
industry is familiar with the studies and recognizes
their validity.

» State and local laws or regulations that apply
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where the violation has occurred and
which currently are being enforced against
the industry in question.

* Industry participation in committees
drafting national consensus standards
(such as ANSI—American National
Standards Institute—or NFPA—National
Fire Protection Association).

» References that may be used to sup-
plement other evidence to help demon-
strate industry recognition include the fol-
lowing: NIOSH (National Institute for
Occupational Safety and Health) criteria
documents, EPA (Environmental
Protection Agency) publications, National
Cancer Institute and other agency publica-
tions, OSHA hazard aerts and the OSHA
technical manual.

Common sense recognition. Hazard
recognition can be established if a haz-
ardous condition is so obvious that any
reasonable person would have recognized
it. This form of recognition isused only in
flagrant or obvious cases.

Hazard correction

The hazard must be one that may be cor-
rected by a feasible and useful method. If
a proposed abatement method would elim-
inate or significantly reduce the hazard
beyond whatever measures the employer
may be taking, a General Duty Clause
citation may be issued.

The bottom line is obvious. It isthe
employer’s responsibility to keep employ-
ees safe. This involves complying with all
defined OSHA standards and regulations
that pertain to the workplace. It is also
important to understand the implications
of the General Duty Clause and to be
proactive about safety programs, even for
hazards for which OSHA has no specific
standard. O

For the latest news from around the world, go to www.iccfa.com and click on ICCFA Blog

Month 2010

37



